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Certificate as to Parties, Rulings, and Related Cases

Pursuant to Circuit Rules 28(a)(1)(A) and 21(d), Respondents the United States
Environmental Protection Agency et al. states as follows:
Parties and Amici:

The parties in these consolidated cases are:

Petitioner: Murray Energy Corporation;

Intervenors for Petitioner: National Federation of Independent Business,

Utility Air Regulatory Group, Peabody Energy Corporation, State of Alabama, State
of Alaska, State of Indiana, State of Kansas, State of Kentucky, State of Louisiana,
State of Nebraska, State of Ohio, State of Oklahoma, State of South Dakota, State of

West Virginia, State of Wyoming;

Amici Curiae for Petitioner: American Coalition for Clean Coal Electricity,
National Mining Association, American Chemistry Council, American Coatings
Association, Inc., American Fuel & Petrochemical Manufacturers, American Iron and
Steel Institute, State of South Carolina, United States Chamber of Commerce, Council
tor Industrial Boiler Owners, Independent Petroleum Association of America, Metals
Service Center Institute, National Association of Manufacturers;

Respondents: The United States Environmental Protection Agency, and
Regina A. McCarthy, Administrator;

Intervenors for Respondent: Environmental Defense Fund, Natural Resources

Defense Council, Sierra Club, Commonwealth of Massachusetts, District of
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Colombia, State of California, State of Connecticut, State of Delaware, State of Maine,
State of Maryland, State of New Mexico, State of New York, State of Oregon, State
of Rhode Island, State of Vermont, State of Washington, City of New York; and

Amici Curiae for Respondent: State of New Hampshire, Clean Wisconsin,

Michigan Environmental Council, Ohio Environmental Council, Calpine

Corporation, Jody Freeman, and Richard J. Lazarus.

Rulings under Review:
Petitioner challenges, and alternatively asks this Court to issue a writ
prohibiting, this proposed rule: Carbon Pollution Emission Guidelines for Existing

Stationary Sources: Electric Utility Generating Units, 79 Fed. Reg. 34,380 (June 18, 2014).

Related Cases:

These consolidated cases are related to, and have been designated by the Court

tfor argument on the same day as, State of West Virginia, et al., v. EPA, No. 14-1146,

which purportedly challenges a 2010 settlement agreement between EPA, certain
states, and non-governmental organizations, but asks the Court to stop the same

ongoing rulemaking that Petitioner Murray Energy Corp. challenges in this case.

1l
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Jurisdiction and Standing

As explained in Argument sections I through III, Petitioner lacks standing and

the Court lacks jurisdiction over this challenge to an ongoing EPA rulemaking.

Issues Presented

1. Whether Petitioner has standing to seek relief from a proposed rule that — if
finalized — would not regulate Petitioner;

2. Whether Petitioner can challenge a proposed rule despite the requirement that
agency action be final prior to judicial review;

3. Whether this Court has jurisdiction to issue a writ of prohibition to stop an
ongoing rulemaking; and

4, Whether, even if it has jurisdiction, the Court should take the truly
extraordinary step of prohibiting an ongoing rulemaking based on Petitioner’s

interpretation of an ambiguous statutory provision.

Statutes and Regulations

All relevant statutes and regulations are set forth in Respondent’s Addendum.
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Statement of the Case

Greenhouse gas emissions continue to pose a real threat to Americans by
causing “damaging and long-lasting changes in our climate that can have a range of
severe negative effects on human health and the environment.” 79 Fed. Reg. 34,830,
34,833 (June 18, 2014) (“Proposed Rule”). Fossil-fuel fired power plants are, “by far,
the largest emitters” of greenhouse gases in the United States. 1d.

At the President’s direction, EPA has proposed regulatory measures to address
U.S. greenhouse gas emissions. One key measure is its proposal that states submit
plans for reducing existing power plants’ carbon dioxide (“CO,”) emissions under
42 US.C. § 7411(d). 79 Fed. Reg. at 34,830-33. Murray Energy Corp. (“Murray”), a
coal producer, objects to this proposal, and petitions the Court to “halt” the ongoing
rulemaking, either by issuing a writ of prohibition or “set[ting] aside EPA’s legal
conclusion.” Pet.Br. 1. It so requests even though Murray is not an entity that would
be regulated under the Proposed Rule; the rule is not final; and the issue Murray raises
concerns the interpretation of a patently-ambiguous statutory provision.

Murray argues that this is an “extraordinary case.” Pet.Br. 1. Murray is right,
but not for the reasons it believes. Rather, it is what Murray asks this Court to do —
halt an ongoing rulemaking before EPA takes final action — that is extraordinary.
There is no legal basis for such relief, and EPA should not be prevented from

completing a rulemaking intended to address the serious threat of climate change.
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Background

I. THE CLEAN AIR ACT
The Clean Air Act (“Act”) was enacted in 1970 to “[t]espond[] to the growing

perception of air pollution as a serious national problem.” Ala. Power Co. v. Costle,

0636 F.2d 323, 346 (D.C. Cir. 1979). It set out a comprehensive scheme for air
pollution control, “address|ing] three general categories of pollutants emitted from
stationary sources’: (1) criteria pollutants; (2) hazardous pollutants; and (3)
“pollutants that are (or may be) harmful to public health or welfare but are not”
hazardous or criteria pollutants “or cannot be controlled under” those programs.
40 Fed. Reg. 53,340 (Nov. 17, 1975).

Six relatively ubiquitous “criteria” pollutants are regulated under 42 U.S.C.
§§ 7408-7410. These are pollutants that “cause or contribute to air pollution which
may reasonably be anticipated to endanger public health or welfare”; “the presence of
which in the ambient air results from numerous and diverse mobile or stationary
sources”; and for which the Administrator has issued, or plans to issue, “air quality
criteria.” 42 U.S.C. § 7408(2)(1). Once EPA issues air quality criteria for such
pollutants, the Administrator must propose primary National Ambient Air Quality
Standards (NAAQS) for them at levels “requisite to protect the public health” with an
“adequate margin of safety.” 42 U.S.C. § 7409(a)-(b).

“Hazardous air pollutants” are regulated under 42 U.S.C. § 7412, and include

pollutants so designated by Congtress in 1990 and other pollutants that EPA finds:

3
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may present, through inhalation or other routes of exposure, a threat of adverse
human health effects (including, but not limited to, substances which are
known to be, or may reasonably be anticipated to be, carcinogenic, mutagenic,
teratogenic, neurotoxic, which cause reproductive dysfunction, or which are
acutely or chronically toxic) or adverse environmental effects whether through
ambient concentrations, bioaccumulation, deposition, or otherwise . . . .

42 U.S.C. § 7412(b)(2). Hazardous air pollutants tend to be less widespread than
criteria pollutants but are considered more potent and are associated with more
serious health impacts, such as cancer, neurological disorders, reproductive
dysfunctions, and death, even in small quantities. H.R. Rep. 101-490, 315 (1990),
reprinted in 2 Legislative History of the Clean Air Act Amendments of 1998, at 3339
(Comm. Print 1998). EPA must publish and revise a list of “major” and “area”
source categories of hazardous pollutants, and then has a nondiscretionary obligation
to establish achievable emission standards for all listed hazardous air pollutants
emitted by sources within a listed category. 42 U.S.C. § 7412(c)(1) & (2).

Congtress prescribed a unique listing requirement for power plants. EPA must
first study the hazards posed by power plant emissions after imposition of the other
requirements of the Act, and then determine if regulation is “appropriate and
necessary”’ after considering the results of the study. See 42 U.S.C. § 7412(n)(1)(A).
If EPA so determines, regulation of hazardous emissions from power plants proceeds
under section 7412(d) just as with any other type of listed source category. See White

Stallion Energy Ctr. LI.C v. EPA, 748 F.3d 1222, 1243-44 (D.C. Cir. 2014), cert.

granted, 135 S. Ct. 702 (Nov. 25, 2014).
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The final major category of pollutants covered by the Act — harmful pollutants
not regulated under the NAAQS or hazardous pollutant programs — are subject to
regulation under 42 U.S.C. § 7411. Section 7411 has two main components. First,
section 7411(b) requires EPA to promulgate federal “standards of performance”
addressing new stationary sources that cause or contribute significantly to “air
pollution which may reasonably be anticipated to endanger public health or welfare.”
42 US.C. § 7411(b)(1)(A). Once EPA has set #ew source standards addressing
emissions of a particular pollutant, section 7411(d) authorizes EPA to promulgate
regulations requiring states to establish standards of performance for existing stationary
sources of the same pollutant. 42 U.S.C. § 7411(d)(1). If a state fails to submit a
satisfactory plan, EPA is authorized to prescribe a plan for the state, and also to
enforce plans where states fail to do so. Id. § 7411(d)(2).

Together, the NAAQS, hazardous pollutant, and performance standard
programs constitute a comprehensive scheme designed to achieve Congress’ goal of
“protect[ing] and enhance[ing] the quality of the Nation’s air resources so as to
promote the public health and welfare.” 42 U.S.C. § 7401(b).

II. THE 1990 AMENDMENTS
The Act was amended extensively in 1990. Among other things, Congress

sought to accelerate EPA’s regulation of hazardous pollutants. White Stallion, 748

F.3d at 1230. To that end, Congress established a lengthy list of hazardous air

pollutants; set criteria for listing “source categories” of such pollutants; and required

5
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EPA to establish standards for each source category hazardous pollutant emissions.
42 US.C. § 7412(a), (b)(1) & (2), & (d)(1).

In the course of overhauling the regulation of hazardous pollutants under
section 7412, Congtress also edited section 7411(d), which cross-referenced a
provision of old section 7412 that was to be eliminated. Specifically, the pre-1990
version of section 7411(d) obligated EPA to require standards of performance:

for any existing source for any air pollutant (i) for which air quality criteria have
not been issued or which is not included on a list published under section

[7408(2)] or [7412(b)(1)(A)] . . . .

42 US.C. § 7411(d)(1)(A) (1988). To address the obsolete cross-reference to section
7412(b)(1)(A), Congress passed two amendments — one from the House and one
from the Senate — that were never reconciled. The House amendment replaced the
cross-reference with the phrase “emitted from a source category which is regulated
under section [7412].” Pub. L. No. 101-549, § 108(g), 104 Stat. 2399, 2467 (1990).
The Senate amendment replaced the same text with a cross-reference to section 7412.
Pub. L. No. 101-549, § 302(a), 104 Stat. at 2574. Both amendments were enacted into

law in the Statutes at Large, which supersedes the U.S. Code if there is a conflict.!

1See 1 US.C. §§ 112 & 204(a).
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III. THE MATS RULE
In 2000, EPA determined under 42 U.S.C. § 7412(n)(1)(A) “that regulation of

[hazardous pollutant| emissions from coal- and oil-fired [power plants] under section
112 of the [Act] is appropriate and necessary,” and added those power plants to the
section 7412(c) list of source categories to be regulated. 65 Fed. Reg. 79,825, 79,826-
30 (Dec. 20, 2000). EPA determined that it was not “appropriate and necessary” to
regulate natural-gas fired power plants. 1d. at 79,831. In 2012, EPA promulgated a
final rule establishing hazardous pollutant emission standards for coal- and oil-fired
plants. 77 Fed. Reg. 9304 (Feb. 16, 2012) (the “MATS Rule”). The MATS Rule does
not regulate CO, which is not a listed hazardous air pollutant, and does not regulate
natural gas-fired plants, which are not a listed source category. Unlike the MATS
Rule, the Proposed Rule addresses CO,, and covers natural gas-fired plants as well as
coal- and oil-fired plants. Compare 77 Fed. Reg. 9304 with 79 Fed. Reg. at 34,855.

This Court upheld the MATS Rule. White Stallion, 748 F.3d at 1222. The

Supreme Court granted certiorari. Michigan v. EPA, 135 S. Ct. 702 (Nov. 25, 2014).
Murray has filed an amicus brief urging the Court to vacate the MATS Rule, arguing
that hazardous pollution from power plants instead should be regulated under section
7411 because: “Section [74]11 offers the flexibility necessary for regulating a widely
diverse source category like power plants without imposing unjustified costs” and
“the ability to address all of the same public health and environmental concerns.”
Am. Curiae Br. of Murray Energy Corp. (No. 14-46) at 22, 27.

7
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IV. THE PROPOSED RULE

In 2013, the President announced his “Climate Action Plan,” and directed EPA
to work expeditiously to promulgate CO, emission standards for fossil fuel-fired
power plants. EPA has since proposed (1) performance standards for new power
plants under section 7411(b), 79 Fed. Reg. 1430 (Jan. 8, 2014); (2) standards for
modified and reconstructed power plants under section 7411(b), 79 Fed. Reg. 34,960,
(June 18, 2014); and (3) and regulations under which states would submit plans to
address CO, emissions from existing power plants under section 7411(d), 79 Fed.
Reg. at 34,830-34 (“Proposed Rule”). Petitioner challenges the last of these proposals.

The Proposed Rule has two main elements: (1) state-specific emission rate-
based CO, goals, to be achieved collectively by all of a state’s regulated coal- and
natural gas-fired sources; and (2) guidelines for the development, submission, and
implementation of state plans. 79 Fed. Reg. at 34,833. While the proposal lays out
individualized CO; goals for each state, it does not prescribe how a state should meet
its goal. 1d. Rather, each state would have the flexibility to design a program that
reflects its circumstances and energy and environmental policy objectives. Id.

EPA solicited comments on all aspects of the Proposed Rule. 79 Fed. Reg. at
34,830. Over two million comments were submitted before the comment period
closed on December 1, 2014. EPA is reviewing those comments, and plans to take

final action this summetr.
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Summary of Argument

Neither Murray nor Intervenors in support of Petitioner can establish that they
have Article III standing to seek review of the Proposed Rule. Speculation regarding
the consequences of one possible future outcome of an ongoing notice-and-comment
rulemaking proceeding is not enough to demonstrate the concrete, particularized, and
actual or imminent injury required for Article III standing. The Court has dismissed
such challenges on standing grounds in previous cases and should do likewise here.

The Court also lacks jurisdiction because the Proposed Rule is obviously not a
“final” action. The Act prescribes the process by which EPA may establish standards
or requirements under section 7411(d), and EPA indisputably has not completed that
process. EPA has only published a proposal for notice and comment; it has not yet
considered and responded to those comments as the Act requires, nor “promulgated”
a regulation. Thus, it has taken no action that has binding legal effect or determines
any entity’s rights or obligations. Moreover, because EPA is in the midst of a notice-
and-comment rulemaking process in which it will evaluate and respond to comments
on the very legal question Murray would have this Court prematurely decide, this
petition is not “fit” for a judicial decision and must be dismissed as unripe.

If this Court were to reach the merits despite the non-final nature of the
challenged rulemaking, it should decline to issue a writ of prohibition or otherwise
“halt” the rulemaking as Murray asks. Murray argues that section 7411(d) of the Act

bars EPA from addressing power plants’ emissions of carbon dioxide — or any other

9
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pollutant — under that provision because power plants’ emissions of certain hazardous
pollutants, like mercury, have been regulated under section 7412. But section 7411(d)
is far from unambiguous on this point. Given the convoluted, ungrammatical and
ambiguous nature of the text as set forth in the U.S. Code, it could reasonably be
interpreted as authorizing EPA to address non-hagardons emissions from power plants.
Moreover, in interpreting section 7411(d), EPA could also appropriately consider the
existence of two separate amendments to the relevant portion of that text in the
Statutes at Large, one of which would plainly authorize the regulation of non-
hazardous pollutants under that provision. Thus, there are a number of reasons why
EPA might reasonably conclude it may address power plants’ carbon dioxide
emissions under section 7411(d), and the Court should not intervene in the
rulemaking before EPA has the opportunity to reach a final conclusion and articulate
its reasoning, based on its own ongoing analysis as well as the comments received.
Argument

I. MURRAY LACKS ARTICLE III STANDING.

A.  Murray cannot show “actual or imminent” injury from a proposal.

“To establish Article I1I standing, an injury must be concrete, particularized,
and actual or imminent; fairly traceable to the challenged action; and redressable by a
tavorable ruling.” Clapper v. Amnesty Int’l USA, 133 S. Ct. 1138, 1147 (2013)
(internal quotation and citations omitted). A petitioner that asserts standing based on

the expectation of future injury “confronts a significantly more rigorous burden to

10
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establish standing.” Chamber of Commerce of U.S. v. EPA, 642 F.3d 192, 200 (D.C.

Cir. 2011) (internal quotation omitted); accord Clapper, 133 S. Ct. at 1147
(“allegations of possible future injury are not sufficient”) (internal quotation omitted).

Additionally, “when the [petitioner] is not himself the object of the government
action or inaction he challenges, standing is not precluded, but it is ordinarily

substantially more difficult to establish.” Lujan v. Defenders of Wildlife, 504 U.S.

555, 562 (1992) (internal quotation omitted). In such a case, standing “depends on
the unfettered choices [of] independent actors . . . whose exercise of broad and
legitimate discretion the courts cannot presume either to control or to predict,” and it
thus becomes the petitioner’s burden “to adduce facts showing that those choices
have been or will be made in such manner as to produce causation and redressability
of injury.” 1d. (internal quotations omitted); Chamber of Commerce, 642 F.3d at 201.
Murray cannot possibly meet this burden here, because the action it challenges
is only a “proposed” rule. This Court long has held that an administrative agency’s
“initiation of a rulemaking” through a notice and comment process does not impair the
rights of interested parties so as to give rise to Article III standing, even if such parties

would be directly regulated by a final rule. Alternative Research & Dev. Found. v.

Veneman, 262 F.3d. 406, 411 (D.C. Cir. 2001) (emphasis added). In Alternative
Research, the Court held that an association of biomedical researchers lacked standing
to challenge a settlement establishing a schedule for rulemaking to consider whether

to regulate the treatment of birds, mice and rats used in such research. Id. As the

11
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Court observed, parties potentially affected by such a rulemaking have the
opportunity, first, to participate in the rulemaking — by making known any objections
they may have and, if desired, attempting to persuade the agency not to finalize the
proposal — and then to seek judicial review if the proposed rule is finalized in a
manner that genuinely harms their interests. See id.

The Court recently reaffirmed this conclusion in Defenders of Wildlife v.

Perciasepe, 714 F.3d 1317 (D.C. Cir. 2013), where it held that an association of energy
companies lacked standing to intervene for the purpose of challenging a consent
decree that set a rulemaking schedule to revise regulations governing wastewater

discharges from power plants. See id. at 1323-26. There, as in Alternative Research,

the claimants faced the potential of direct regulation by the rulemaking at issue, unlike
Murray; yet the Court again made clear that merely commencing a notice-and-
comment rulemaking that may result in a “new, stricter rule” does not create standing,

because Article III “requires more than the possibility of potentially adverse

regulation.” Perciasepe, 714 F.3d at 1325 (emphasis added); see also Nat’l Ass’n of

Home Builders v. EPA, 667 F.3d 6, 13 (D.C. Cir. 2011) (no standing to challenge
Clean Water Act jurisdictional determination).

Because Murray’s claim is based on predicting the substantive content of one
possible final outcome of the rulemaking, it is too speculative to support standing.
Murray relies on the predictive modeling EPA developed in connection with the

Proposed Rule, which projects that if the proposal is promulgated as a final rule,

12
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domestic power plants will use 25 to 27 percent less coal to generate electricity by
2020 (as compared with a hypothetical base case in which no final rule is ever
promulgated), and 30 to 32 percent less coal by 2030. 79 Fed. Reg. at 34,934; Pet.Br.
13-14; Declaration of Robert E. Murray (“Murray Decl.”) 4 15-16 (attached to
Pet.Br.). This model necessarily assumes, however, not only that EPA will
promulgate a final rule, but that the content of that final rule will not significantly
change from the proposal. At this stage, when EPA is still evaluating and has not yet
responded to the millions of comments it received, any predictions about what state-
specific guidelines EPA might adopt in a final rule — let alone what requirements each
state, in turn, independently may impose on power plants pursuant to such guidelines

— are pure conjecture. See La. FEnvtl. Action Network v. Browner, 87 F.3d 1379, 1383

(D.C. Cir. 1996) (no standing based on “multi-tiered speculation” that states with
delegated authority would adopt certain programs and that EPA would approve).
The Article 111 standing cases Murray relies on (Pet.Br. 12-14) involved
challenges to final rules promulgated affer notice and comment — not proposed rules
published for the purpose of soliciting public comments® — or to agency directives that

were not subject to notice-and-comment, e.g., National Envt’]l Dev. Ass’n’s Clean Air

Project (“NEDA-CAP”) v. EPA, 752 F.3d 999, 1005-06 (D.C. Cir. 2014) (EPA

2See, e.g., Ethyl Corp. v. EPA, 306 F.3d 1144, 1147-48 (D.C. Cir. 2002); Monroe
Energy, LI.C v. EPA, 750 F.3d 909, 914-15 (D.C. Cir. 2014).

13
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directive established an immediately-effective new policy for permitting decisions).’
Murray cites #o authority holding that speculation about one possible outcome of an
ongoing notice-and-comment rulemaking process can give rise to Article 111 standing,.

B.  Murray cannot show that the impacts it cites are traceable to the
Proposed Rule and would be averted if the Court grants relief.

Even if EPA had promulgated a fina/ section 7411(d) rule for power plants in
January 2014, Murray’s affidavit would still fail to establish Article III standing. As a
coal producer, Murray would not be subject to any requirements if such a rule were
promulgated. It therefore bears a heightened burden to establish that the downstream
economic effects it complains of are genuinely traceable to EPA’s action rather than
to third parties’ independent choices, and are redressable here. Lujan, 504 U.S. at 562.
Specifically, Murray must demonstrate a “substantial probability” that these economic
effects would not have occurred but for EPA’s January 2014 publication, and that, “if
the court affords the relief requested, the [alleged] injury will be removed.” Ass’n of

Battery Recyclers, Inc. v. EPA, 716 F.3d 667, 671 (D.C. Cir. 2013) (internal quotation

omitted).* This Murray has not done.

3 Other cases are inapposite because they address “prudential standing” or the “zone

of interests” test, not Article III standing. E.g., Lexmark Int’l, Inc. v. Static Control
Components, Inc., 134 S. Ct. 1377, 1386 (2014); Pet.Br. 14 n.3.

*The claimants in most of the Article III cases Murray cites either were directly
regulated by the rules in question or asserted injuries that Murray does not. See, e.g.,
Monroe, 750 F.3d at 915; Ethyl Corp., 306 F.3d at 1147-48 (asserting “informational”
injuries). And in Motor & FEquip Mfrs. Ass’n v. Nichols, 142 F.3d 449, 457 (D.C. Cir.
1998), EPA did not contest that the rule caused the third-party conduct at issue.

14
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For example, Murray’s standing affidavit states that several of its power plant
customers anticipate converting coal-fired units to other fuel sources in the
foreseeable future. These plans often are #of characterized as a response specifically
to the Proposed Rule, however, but rather to the cumulative regulatory burden under
other, final regulations that EPA previously promulgated, such as the MATS Rule. See
Murray Decl. 4 20, 25. Elsewhere, Murray simply states in conclusory fashion that
certain customers’ power plants have shut down or are slated for closure, without
providing any reasons for these customers’ decisions. Id. § 24. Another power plant
reportedly faces “uncertainty” about whether it will continue operating beyond 2020,
but Murray does not identify that plant as a customer. 1d.  22.

Murray also relies on reports identifying regional and national trends towards
reduced coal production, and the industry-wide conversion of many coal-fired power
plants to natural gas or other fuel sources. But these patterns of industry behavior
emerged years before EPA published the Proposed Rule. See Mutrray Decl. 9 17-193;
see also 77 Fed. Reg. 22,392, 22,399 (April 13, 2012) (preamble to April 2012 proposal
under section 7411(b)); 79 Fed. Reg. at 34,863. As discussed in EPA’s preamble
statements, there are numerous economic factors independent of EPA’s air

regulations that may explain these long-term trends towards increased use of natural

s Murray also cites one report predicting that the Proposed Rule will result in reduced
coal generation capacity in Texas. Id. §21. Murray has no coal production
operations in Texas, nor supplies any power plant customers there. Id. 49, 13.

15
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gas and decreased use of coal in power generation, and Murray’s standing affidavit
makes no attempt to address such factors. Nor has Murray shown a “substantial
likelihood” that power plants will reverse these trends if the Court sets aside the

Proposed Rule. See Crete Carrier Corp. v. EPA; 363 F.3d 490, 494 (D.C. Cir. 2004)

(trucking companies lacked standing to challenge rule regulating engine manufacturers

because “it is entirely conjectural whether the nonagency activity’ (that is, the engine

manufacturers’ production decisions) affecting the prices of tractors . . . ‘will be

altered or affected’ should the EPA rescind [it]”) (quoting Lujan, 504 U.S. at 571). In

short, Murray’s affidavit would fail even it EPA had completed its rulemaking process.
C.  The Intervenors also lack Article III standing.

If the Court finds that Murray lacks standing, then the Intervenors in support

of Murray also are subject to Article 111 standing requirements. See Arizonans for

Official English v. Arizona, 520 U.S. 43, 65 (1997). None of the Intervenors can
stand in Murray’s shoes, however, because they did not file within sixty days after

Federal Register publication of the Proposed Rule. 42 U.S.C. § 7607 (b)(1); OKkla.

Dep’t of Envtl. Quality (“ODEQ”) v. EPA, 740 F.3d 185, 191 (D.C. Cir. 2014) (time

limit is jurisdictional); see Doc Nos. 1520421 & 1523376 (motions to intervene in
Case No. 14-1112 filed by National Federation of Independent Businesses and Utility
Air Regulatory Group, respectively, on Nov. 3 & Nov. 19, 2014); 1523876 (joint

notice of intention to intervene filed by State Intervenors on Nov. 21, 2014); 1529468
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(motion to intervene filed by Peabody Energy Corp. on Dec. 29, 2014).° Even if not
untimely, the Intervenors’ standing assertions would fail for the reasons discussed
above or in EPA’s brief in the related petition brought by states. See Brief for EPA in
Case No. 14-1146 at 11-22 (Doc No. 1533964).

II. THE COURT LACKS JURISDICTION OVER MURRAY’S DIRECT
CHALLENGE TO THE PROPOSAL FOR ADDITIONAL REASONS.

Murray bears the burden of demonstrating that the Court has subject-matter

jurisdiction. Kokkonen v. Guardian Life Ins. Co., 511 U.S. 375, 377 (1994). Its

invocation of the All Writs Act does not change that requirement. See In re Tennant,

359 F.3d 523, 527 (D.C. Cir. 2004) (quoting Steel Co. v. Citizens for a Better Env’t,

523 U.S. 83, 94-95 (1998)); infra Argument III. Murray cannot meet that burden here,

because a “proposed” rule is neither “final action” nor ripe for judicial review.

A.  Under the plain text of the Act, neither the Proposed Rule nor the
supporting legal memorandum is a “final action.”

Section 307(b)(1) of the Act, 42 U.S.C. § 7607(b)(1), governs judicial
review of EPA’s nationally applicable air regulations and is an exclusive remedy. 1d.

§ 7607(e); ODEQ), 740 F.3d at 191. It lists specific, nationally applicable actions that

are subject to judicial review — including action “prommulgating . . . any standard of

¢ Moreover, “investor perceptions of the short-term impacts of the Proposed Rule on
Peabody’s business” are not a cognizable injury under Article III. Peabody Br. at 8
(Doc. No. 1529726); see Perciasepe, 714 F.3d at 1323 (consent agreement did not
cause injury despite claimant’s belief that EPA “likely” would “promulgate a rule

economically harmful to” energy companies); cf. Gen. Elec. Co. v. Jackson, 610 F.3d
110, 121-22 (D.C. Cir. 2010).
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performance or requirement under [42 U.S.C. § 7411]” — along with “any other
nationally applicable regulations promulgated, ot final action taken, by the Administrator
under this chapter.” 42 U.S.C. § 7607(b)(1) (emphasis added).

Murray relies on a truncated reading of this last phrase to suggest that although
Congtress expressly made only “promulgated” standards or requirements under
section 7411 reviewable, it also intended to make proposed requirements under this
section subject to judicial review when it referred to review of “any other . . . final
action.” Pet.Br. 38. Murray further contends that because the Proposed Rule was
signed by the Administrator, both the proposal and its supporting legal memorandum
are “presumptively final.” Pet.Br. 48. Murray errs on both counts.

With respect to Murray’s first argument, the plain text of the Act’s general
rulemaking provision, 42 U.S.C. § 7607(d), unambiguously mandates the procedures
by which EPA first “proposes” and then “promulgates” all notice-and-comment rules
subject to that provision, which include all such rules under section 7411. See id.

§ 7607(d)(1)(C). Section 7607(d) makes clear that only a promulgated rule consummates
the rulemaking process. Specifically, the Act states that “proposed rules” are to be

made available for public comment in the Federal Register and must include a notice

specifying the period available for public comment. Id. § 7607(d)(3). “Promulgated
rules,” in contrast, are only issued affer the public comment period and must be
accompanied, inter alia, by “an explanation of the reasons for any major changes in

the promulgated rule from the proposed rule,” and “a response to each of the
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significant comments, criticisms, and new data submitted in written or oral
presentations during the comment period.” Id. § 7607(d)(6)(A)(ii), (B).

Because the Act is so precise in referring to “proposed” and to “promulgated”
rules, giving each term a distinct meaning, the fact that the judicial review provision in
42 U.S.C. § 7607(b)(1) only refers to “promulgated,” not proposed, rules when
describing actions that are subject to this Court’s review is dispositive. “It is generally
presumed that Congress acts intentionally and purposely when it includes particular

language in one section of a statute but omits it in another.” So. Coast Air Quality

Mgmt. Dist. v. EPA, 472 F.3d 882, 894 (D.C. Cir. 2000) (internal quotation omitted);

see, e.g., City of Chicago v. Envtl. Def. Fund, 511 U.S. 328, 337-38 (1994). Had

Congress intended that proposed rules be subject to immediate judicial review, it
could readily have made that clear by including “action proposing or promulgating
[requirements under section 7411 and other listed items]” on the list of specific
actions subject to review. Congress chose, instead, specifically to authorize review
only of final action “promulgating” such requirements.

The fact that 42 U.S.C. § 7607(d)(7)(B) limits judicial review to “[o]nly” those
objections “raised with reasonable specificity during the period for public comment
(including any public hearing)” further supports the conclusion that only
“promulgated,” not “proposed” rules governed by section 7607(d)’s procedures are

subject to judicial review. If a claimant could petition for review of a proposed rule
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without first submitting comments and awaiting EPA’s final action in response to
those comments, this limitation would make no sense.

Moreover, when the phrase “other . . . final action taken” is read in conjunction
with the earlier list of specific “promulgated” actions — rather than reading the latter
phrase in isolation as Murray does — it becomes clear that “other . . . final action”
logically refers not to any of the specific “promulgated” regulations already listed as
reviewable (such as requirements under section 7411), but to other types of final
actions EPA may take that do not involve notice and comment.” Reading this phrase
to also encompass judicial review of “proposed requirements under section 7411”

would effectively nullify the Act’s provisions mandating the procedures by which such

requirements may be made final through “promulgation.” See Whitman v. Am.
Trucking Ass’ns, 531 U.S. 457, 485 (2001) (Act may not be construed in a manner
that “nullifies textually applicable provisions”). Congress’ choice not to subject
proposed rules to judicial review until they are “promulgated” must be given effect.
That the Act provides for judicial review of promulgated regulations even if
they are the subject of administrative petitions for reconsideration (Pet.Br. 50) does

not contradict this plain reading of the statutory text. Whether or not a petition for

7 One example of a non-notice-and-comment “final” action of which this phrase
authorizes judicial review is an action under 42 U.S.C. § 7410(c)(1)(A) (“find[ing] that
a State has failed to make a [state implementation plan| submission . . .”).
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reconsideration has been filed, the relevant question for purposes of the judicial
review provision is whether the regulation has been “promulgated” in the manner the
Act requires. The Proposed Rule here has not.

Murray’s second contention — that EPA’s Proposed Rule and supporting legal
memorandum may be “presumed” final because of the Administrator’s signature on
the preamble, Pet.Br. 48-49 — is not supported by the case Murray cites. In National
Automatic Laundry and Cleaning Council v. Shultz, 443 F.2d 689 (D.C. Cir. 1971),
the Court reviewed a Department of Labor advisory letter issued pursuant to the Fair
Labor Standards Act. 1d. at 689. Thus, not only was Schultz decided under a
different statute than the CAA and prior to the Supreme Court’s clarification of the

test for determining “finality” in Bennett v. Spear, 520 U.S. 154 (1997), but the Court

b

there did 707 suggest that a “presumption of finality” could apply to a “proposed rule
published as part of a notice-and-comment process, as no such proposal was at issue.
Instead, the Court specifically limited the scope of its holding to “interpretative
rulings.” Shultz, 443 F.2d at 702.

However valid a presumption of finality may have been in the narrow set of
circumstances addressed by Shultz, it makes 7o sense in the context of the CAA’s
notice-and-comment rulemaking process. The CAA mandates that ezery “proposed
rule” subject to the rulemaking procedures in section 7607(d) be accompanied by a
“statement of basis and purpose” that includes, inter alia, “the major legal

interpretations . . . underlying the proposed rule.” 42 U.S.C. § 7607(d)(3)(C). Thus,
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by setting forth relevant legal interpretations in the preamble to the Proposed Rule
and supporting legal memorandum (see Pet.Br. 45-47), EPA was merely taking a step
that the Act requires for any proposed rule governed by section 7607(d).

Moreover, the Administrator routinely sighs proposed rules that are nationwide
in scope, such as this one, because the Administrator is the only agency official
authorized to take such administrative action. Thus, were the Court to adopt
Murray’s “presumption,” every proposed nationwide air rule could potentially be
considered “final” and immediately reviewable in this Court without waiting for the
conclusion of the rulemaking process. Were such a precedent established, claimants
that disagree with EPA’s legal interpretations in any future proposed rule under the
CAA likely would be forced to sue within sixty days of publication of the proposal in
order to avoid the risk that their challenge might otherwise be deemed untimely.®

In short, Murray’s suggested approach for determining “finality” is wholly at
odds with the text of the Act’s rulemaking and judicial review provisions and would
destroy the orderly scheme that Congress established. Dismissing Murray’s petition,
in contrast, would uphold the “prescribed order of decisionmaking” in which “the
tirst decider under the Act is the expert administrative agency, the second, federal

judges.” Am. Flec. Power Co., Inc. v. Connecticut, 131 S. Ct. 2527, 2539 (2011).

*See 42 U.S.C. § 7607(b)(1).
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B.  Murray cannot satisfy either prong of the Bennett finality test.
1. The Proposed Rule did not consummate the rulemaking process.
Although it is clear that the Proposed Rule and supporting legal
memorandum are not final actions for the reasons explained above, the familiar
tinality test articulated in Bennett reinforces this conclusion, as this Court
held when dismissing premature challenges to EPA’s 2012 proposed rule under

section 7411(b). Las Brisas Energy Ctr., LI.C v. EPA, No. 12-1248 & consolidated

cases (Order dated Dec. 13, 2012) (Attach. A).

To be final, an action (1) “must mark the consummation of the agency’s
decisionmaking process” and “must not be || merely tentative or interlocutory”; and
(2) it “must be one by which rights or obligations have been determined, or from
which legal consequences will flow.” Bennett, 520 U.S. at 177-78. Murray cannot
demonstrate that the first criterion is met here, because the Proposed Rule clearly
does not represent “the consummation of [EPA’s] decision-making process.” The
process by which the Administrator promulgates “standards of performance” and
other “requirements” under section 7411 is prescribed by 42 U.S.C. § 7607(d) as
shown above, and EPA indisputably has not completed that process. Therefore, the
Proposed Rule is an “interlocutory” action. Bennett, 520 U.S. at 178.

The Proposed Rule is also “tentative,” id., in that EPA has sought comments
on all aspects of the proposal — including on the legal questions at the heart of

Murray’s challenge — and EPA may modify its final action in any number of ways in
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response to those comments. See 79 Fed. Reg. at 34,853/2 (EPA “solicits comment
on all aspects of its legal interpretations, including the discussion in the Legal Memoranduns”)
(emphasis added); id. at 34,835/2 (EPA seeks “public comment on all aspects of this
proposal”). Hypothetically, it would be well within EPA’s administrative discretion to
issue a supplemental proposal, issue a modification to the Proposed Rule, or even
withdraw it entirely if the Administrator determined, after consideration of the
comments, that such action was appropriate. See 79 Fed. Reg. 1352 and 79 Fed. Reg.
1430 (Jan. 8, 2014) (notices withdrawing April 2012 proposal and substituting a new,
substantially different proposal under section 7411(b)).

Murray insists that the legal interpretations in the preamble and supporting
legal memorandum are phrased in an “unequivocal” or conclusive manner, and argues
that because EPA employed such phrasing, the Court may review the Proposed Rule
despite the acknowledged possibility that EPA may not promulgate a rule or may
modify the proposal. See generally Pet.Br. 45-55. But the absence of hedge-words
does not render a “proposed” notice-and-comment rule definitive. While courts
sometimes ascertain finality based on the agency’s choice of language or other

contextual clues in cases involving agency letters,” guidance statements,'” or other

*E.g.. Harrison v. PPG Indus., Inc., 446 U.S. 578 (1980).

© H.o., Appalachian Power Co. v. EPA, 208 F.3d 1015, 1028 (D.C. Cir. 2000).
Murray’s reliance on Appalachian Power is especially ironic, since the Court held that
it was error to adopt a guidance statement without going through notice and
comment. 208 F.3d at 1028. Here, Murray seeks to #hwart the notice-and-comment
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actions zof subject to statutory notice-and-comment rulemaking requirements,'! here
the decision-making process EPA must follow is spelled out in the Act itself.

Murray’s reliance on Whitman v. American Trucking Associations, 531 U.S.
457 (2001), is also misplaced (Pet.Br. 49, 51, 57). There, the Supreme Court held that
an interim policy for implementing NAAQS was reviewable, in part, because EPA
had published the policy in conjunction with the proposed rule and #en adopted the
policy in the preamble to the final rule “in light of” the comments it received. Id. at
477-79. Here, in contrast, EPA’s challenged preamble and supporting legal
memorandum have only been published with the Proposed Rule for the purpose of
seeking comments on EPA’s legal interpretations, and EPA has not yet considered and
responded to those comments as the Act requires.

2. Proposing a rule creates no binding legal consequence.

Murray asserts that the second prong of Bennett’s test is satistied (Pet.Br. 55-

57), but never explains how EPA’s mere publication of a rulemaking proposal could

impose legal consequences or determine rights or obligations. Bennett, 520 U.S. at

177-78. No state or potentially regulated entity — let alone Murray — is “required” to

process by asking the Court to review the merits before EPA has the opportunity to
consider and respond to the comments it received.

1 H.g., Sackett v. EPA, 132 S. Ct. 1367, 1369 (2012) (administrative compliance order).
Other cases are irrelevant because they did not address finality. E.g., Athlone Indus.

v. Consumer Prod. Safety Comm’